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Further, we respectfully submit that the regulation expressly limit the required disclosures to
information within a service provider’s actual knowledge. If a plan fiduciary needs information outside
the provider’s actual knowledge, the fiduciary may either secure the information at the plan’s expense or
ask the service provider to absorb the cost as a matter of contract. Requiring the service provider to
absorb the cost as a matter of law would afford the plan no additional protection; it would simply, and,
we believe, unfairly, shift an economic burden onto the service provider without its consent.

We would also like the Department to confirm that a broker or agent can rely on the carrier’s
disclosure and incorporate it by reference (without having to paraphrase it or recreate it) at an obviously
increase cost and burden. Moreover, if that disclosure 1s incomplete or in error, and the broker or agent
has no reasonable basis to know that fact, the final rule should provide that the service provider will not
lose the benefit of the exemption.

F. Method of Disclosure

We respectfully request the Department’s confirmation that any disclosures required under the
regulation may be separately made, in whole or part (e.g., disclosures need not be included in, attached
to, or cross-referenced in the service agreement or, if previously provided, provided anew). Also, we
respectfully request the Department’s confirmation that such disclosures may be provided either in hard
or electronic form, including, without limitation, on a website accessible by the plan fiduciary.

_ The proposed regulation clearly indicates that the arrangement need not be signed by both
parties, nor must there be a formal contract with the service provider. We strongly believe that this is
the right approach. In certain circumstances, applicable state law may deem a particular written
arrangement to be a binding contract without signatures. With respect to subsequent disclosures, we
propose that the Department allow for verbal notice within the 30 day period, with written confirmation
within a reasonable time thereafter. This will afford service providers greater flexibility and minimize
the risk of a technical failure of the exemption without sacrificing the benefit of prompt notice to the
plans.

We also urge the Department is provide for a grandfather rule for contracts already in existence.
Until those contracts are materially modified, they should not be required to be revised, especially in the
extraordinarily short time period provided by the proposed rule. See our comments regarding the
effective date of the rule, below.

G. Fiduciary Status

We would appreciate the Department’s reconsideration of the need to disclose fiduciary status.
Fiduciary status is a legal issue, and whether a service provider is a fiduciary is not always clear. Where
a plan hires a service provider as a fiduciary (e.g., to manage the assets of a pension plan), the contracts
generally state that the service provider acknowledges that it is a fiduciary. But in most consulting
arrangements, the consultants do not intend to act as a fiduciary, and would perhaps not agree to provide
the services 1f the plan sponsor required that they were obligated to admit to fiduciary status, regardless
of whether, under the law, their conduct constituted fiduciary conduct.
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ERISA provides that a person is a fiduciary “to the extent that” he has the requisite authority or
control or provides the requisite level of advice with the mutual understanding that it will be a primary
basis on which the plan fiduciary acts. We assume that if the parties agreed that the service provider
would not act as a fiduciary, but the service provider later took discretionary control, the Department
would not deem the parties initial understanding as determinative of whether the service provider had
become a fiduciary. Accordingly, requiring such a statement in the written arrangement will only
complicate the documentation of the arrangement, with no future benefit to the plan. We have seen
these types of disputes in the documentation take months to work out, delaying the engagement of the
services that the plan fiduciary believed were appropriate and necessary. Indeed, it is a common
litigation tactic to allege that ordinary plan service providers are fiduciaries in order to impose ERISA’s
fiduciary responsibility regime and access ERISA’s remedial provisions. This provision, in our view,
needs to be reconsidered. If the parties agree that a service provider is not a fiduciary, but subsequently,
the service provider’s conduct is that of a fiduciary, has the failure to correctly disclose his conduct
made section 408(b)(2) unavailable for all the services, and if so, what is the consequence of that
failure?

Additionally, we would appreciate clarification of the Department’s reference to Advisers Act
fiduciaries in defining the scope of the regulation. ERISA contains its own definition of fiduciary, and
for purposes of ERISA fiduciary regulation, we believe that definition should govern. Further, we are
concerned that importing the Advisers Act definition of fiduciary in the context of pooled funds may
inadvertently supersede (and confuse future application of) the plan assets rules in Section 3(42) of
ERISA, Section 401(b) of ERISA, and 29 C.F.R. § 2510.3-101. We think the reference to the Advisers
Act is ill-advised, but more importantly, it underscores the fact that the Department’s focus is on
retirement plans and not welfare plans, and any regulations regarding welfare plans should be developed
and considered on their own.

H. Scope of Disclosure and Conflict Disclosure

The conflict of interest disclosures required by the regulation are extremely broad. It is doubtful
that any service provider could accurately identify all potential financial, relationship, or other interests
targeted by the regulation, notwithstanding the severe penalty for failing to do so. Thus, we respectfully
submit that disclosure should at least be limited to those items a prudent fiduciary would require under
the circumstances in accordance with Section 404(a)(1)(B) of ERISA. Further, we submit that the
failure to provide such disclosure should result in a prohibited transaction, only if the plan is harmed
(i.e., the arrangement is unreasonable, in terms of duration, cost, or need). We respectfully request that
the Department confirm that an inadvertent omission would not constitute a prohibited transaction. If
the plan is not harmed, there is no need to penalize the service provider and provide a windfall to the
plan. We believe a new subparagraph should make clear that in the event of an inadvertent failure to
disclose a nonsignificant service, prompt correction of that disclosure failure is adequate to ensure that
the exemption will continue to apply.

The proposed rule provides that a contract or arrangement must require that the service provider
disclose specific information regarding conflicts of interest for the service provider in its performance of
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services for the plan. Service providers generally will have to disclose any financial or other interest in
transactions in which the plan will participate; describe material financial, referral, or other relationship
it has with various parties that creates or may create a conflict of interest for the service provider
pursuant to the contract or arrangement and identify whether a service provider can affect its own
compensation from whatever source without prior approval of an independent plan fiduciary. The
proposed rule is very broad and may act as a trap for the unwary, especially in the context of large
institutions. We are certain that the Department did not mean to suggest that each potential conflict be
specified, regardless of whether that conflict has anything to do with the services being performed. We
think a series of examples would be helpful. For example, an agent or broker would disclose that he
provides quotes from many carriers, and not all carriers have the same compensation structure, and the
service provider may do more business with one carrier or another which could inure to his overall
benefit in terms of incentive compensation. We seek confirmation that such disclosure would be
adequate and would not need to add potentially irrelevant disclosure regarding the financial institution as
a whole. We urge the Department to provide examples in the final regulation, as it does frequently when
publishing class exemptions and as it did when the original section 408(b)(2) regulations were
published.

I. Comment Period

The Council respectfully requests an additional 60 days to supplement these comments. The
initial 60 day comment period does not provide enough time for us to accurately estimate compliance
costs, an important consideration in determining the scope and other characteristics of the final
regulation. The economic analysis supporting the paperwork burden of the regulation fails to consider a
number of cost items that we believe to be important, all of which will take additional time to consider,
including outside counsel time, time for reviewing and commenting on the proposed regulation, time for
monitoring and updating disclosures.

J. Effective Date

The Department proposes that its amendments be effective 90 days after publication of the final
regulation in the Federal Register. Unfortunately, 90 days will not afford service providers enough time
to address the new requirements imposed by the regulation, including, e.g., identifying the items to be
disclosed, developing disclosures, disseminating disclosures, and developing and implementing
monitoring systems. Given the significant amount of time we have already spent analyzing and
commenting on the proposed regulation, and given the large number of questions and comments we
have, we believe it will consume hundreds of hours for each service provider to determine compliance
and rewrite disclosures, and at least five additional hours per plan for documenting those arrangements.
If the final regulation requires amendments to existing arrangements, this compliance burden will
increase significantly, as providers struggle to locate all existing documentation, contact clients, and
negotiate and then implement changes. The compliance burden will increase further if the final
regulation requires providers to have actual written contracts with plans (as opposed to simply making
the required disclosures). This is particularly true in our industry, where it can be difficult to secure the
time and attention of clients until policy renewal time.
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For these reasons, we respectfully propose that the regulation not take effect for new
arrangements until one year after the final version is published in the Federal Register and that existing
arrangements be grandfathered (i.e., protected under the prior interpretation of Section 408(b)(2) until
the particular insurance program is materially amended or modified).

Thank you for your consideration of the views of The Council.

Sincerely,

e A

Ken A. Crerar

President



